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| Fetal Alcohol Spectrum Disorder
& the Criminal Justice System
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What is FASD?

Fetal Alcohol Spectrum

Fetal Alcohol Spectrum Disorder, Disorders (FASDs) are a group of
also referred to as FASD, is a conditions that affect individuals
diagnostic term used to describe in different ways.

the impacts on the brain and
body of individuals who are
exposed to alcohol before birth."
It is a lifelong disability.

Fetal Alcohol Spectrum
Disorder (FASD)

A designation of at-risk
for neurodevelopmental
disorder and FASD

FASD with Sentinel Facial
Features

FASD without Sentinel
Facial Features *




Individuals with FASD experience some
degree of daily challenges. Some primary
areas where individuals may need support:

Motor skills

Physical health

Learning and skills development

Memory and attention

Understanding and following directions
Switching attention between tasks
Planning and organizing tasks
Controlling emotions and impulsivity
Communicating and developing social skills
Experiencing depression and anxiety

Life skills such as hygiene, understanding
time, following directions, and managing
money '

Adverse Outcomes

Individuals with FASD are also faced with a
number of adverse outcomes. These can
include:

Medical

School disrup’tions4

Difficulty maintaining stable living
arrangements and living independently“’5
Substance use
Mental health*%’
Lack of employment
Social challenges
Inappropriate sexual behaviour

Conflict with the justice system including
incarceration

8,9,10

A NOTE ABOUT LANGUAGE

“The FASD community prefers to use
“person first” language. This means
that you talk about a person that has a
disability (as well as many other traits)
rather than presenting the disability as
the whole of who they are.”

- CanFASD, 2023

Examples: o Individuals with FASD
o People with FASD
¢ Youth with FASD
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* DID YOU KNOW?

Up to 90% of individuals
with FASD have co-
occurring (i.e., comorbid)
mental disorders. This is
especially evident with

ADHD.*>™

Individuals with FASD are
10 times more likely to
have ADHD than the

\ general population.'? /



https://canfasd.ca/wp-content/uploads/2018/01/LAEO-Language-Guide.pdf

PREVALENCE OF FASD IN CANADA

FASD is the leading known cause of
developmental disabilities in Canada -
more common than autism, cerebral
palsy, and down syndrome combined.”

About
1.5 million people

1-2% 0.2% 0.1%

About About 80,000 About 45,000
400-700,000 people people people

FASD is significantly under- and mis-diagnosed in Canada, which means that these
numbers are likely much higher than reported."”’
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Why are people undiagnosed or misdiagnosed?

18
1. There is no widely accepted screening test for FASD in Canada.

2. A detailed multidisciplinary assessment is needed.

3. It can be a lengthy and costly process. 18

4. Confirmation of alcohol exposure during pregnancy is often required which is done
by interviewing reliable sources.

5. FASD is often referred to as “hidden” as only 10% of individuals with FASD have
any of the characteristic facial features associated with it. > '™

6. Individuals with FASD may also be misdiagnosed with other disorders (e.g.,

conditions such as ADHD and Williams syndrome have similar symptoms to FASD).” "
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COSTS ASSOCIATED WITH FASD IN CANADA

APPROXIMATELY

40%

of the cost of FASD in Canada is
associated with the criminal justice
system.?

$9.7 billion—> $3.9 billion

COST OF FASD & THE CRIMINAL
COST OF FASD IN CANADA PER YEAR JUSTICE SYSTEM PER YEAR

COST BREAKDOWN OF FASD IN THE JUSTICE
SYSTEM*®

$1.6 $1.2 $500 $400 $200

billion billion million million million
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for victims for police for correctional for court for third-party
services



THE NUMBERS

r N
10-23%

of individuals with FASD
22-24

Cre in the justice system/

—
60%

of people with FASD will
have contact with the

justice system ° /

whiEh is \
30 times

higher than the general

\ population®2*# /

Youth with FASD are

19 times

more likely to end up in

custody '

THE INTERSECTION BETWEEN FASD &
THE CRIMINAL JUSTICE SYSTEM

There is an overrepresentation of both youth and
adults” with FASD in the Canadian criminal justice
system, specifically in correctional settings.”

These are likely underestimates due to individuals
not being diagnosed or being misdiagnosed."’

Individuals with FASD face additional challenges
as diagnostic services are limited within the
justice system, and justice professionals may lack
awareness on how to respond to individuals with
FASD.

Although criminal justice system involvement is an
important challenge to consider for individuals with
FASD, it is equally important to note that not all
individuals with FASD will become justice involved.

Individuals with FASD are at greater risk of
contact with the criminal justice system at
younger ages and have higher recidivism rates.?*



THE TRUTH AND RECONCILIATION
CALLS TO ACTION FOR FASD

The Truth and Reconciliation Commission of Canada
(TRC) has also recognized and recommended that the
government better address the needs of individuals with

FASD engaged in the justice system: 27

Truth and Reconciliation Call to Action #33.

We call upon the federal, provincial, and territorial
governments to recognize as a high priority the need to
address and prevent Fetal Alcohol Spectrum Disorder
(FASD), and to develop, in collaboration with Aboriginal
people, FASD preventive programs that can be delivered in
a culturally appropriate manner.

Truth and Reconciliation Call to Action #34.

We call upon the governments of Canada, the provinces,
and territories to undertake reforms to the criminal

justice system to better address the needs of offenders
with Fetal Alcohol Spectrum Disorder (FASD), including:

» Providing increased community resources and
powers for courts to ensure that FASD is properly
diagnosed, and that appropriate community
supports are in place for those with FASD.

» Enacting statutory exemptions from mandatory
minimum sentences of imprisonment for offenders
affected by FASD.

» Providing community, correctional, and parole
resources to maximize the ability of people with
FASD to live in the community.

» Adopting appropriate evaluation mechanisms to
measure the effectiveness of such programs and
ensure community safety.



There is no “one-size-fits-all” approach to supporting individuals with FASD.

Each person with FASD has unique strengths, challenges, and needs which should be
responded to through an individualized approach. This approach should be used through
an FASD-informed lens to effectively reduce the risk of recidivism for these individuals .28
If an FASD lens is not used, individuals with FASD are more likely to become deeply
entrenched in a “revolving door” justice system.2°

For example, people with FASD might appear uncooperative which is often mistaken for
non-compliance (e.g., refusing to follow rules) by justice system actors. Rather than
seeing these behaviours as something an individual can change, the justice system could
adapt its practices to ensure that justice professionals provide individualized support to

those that present with these behaviours.

FASD Screening Preventative Programs
to provide individuals with focused on prevention of
appropriate referrals, criminal justice involvement

assessments and supports

FASD-Informed Supports Training & Awareness

essential in appropriately increasing awareness of justice
responding to individuals with professionals of FASD-informed
FASD ° approaches and support

Diversion Programs
to prevent youth from
entering the justice system

Caregiver Stability
having stability in caregiving as
a protective factor to decrease

.. . . . 3,10
criminal justice involvement

jhs

JHSO’s Position

The disproportionate rates of involvement in the justice system for people
with FASD require a targeted approach. Greater awareness of FASD is
essential for justice professionals, service providers and caregivers to

recognize the signs of FASD in order to provide the appropriate care and
response. There should be increased resources to facilitate access to
diagnoses and provide culturally responsive prevention and diversion
programs in order to improve outcomes for people with FASD.




REFERENCES

1.Cook, J.L., Green, C.R,, Lilley, C.M., Anderson, S.M., Baldwin, M.E., Chudley, A.E., Conry, J.L., LeBlanc, N., Loock, C.A., Lutke, J.,
Mallon, B.F., McFarlane, A. A., Temple, V.K., Rosales, T., & CanFASD. (2016). Fetal Alcohol Spectrum Disorder: a guideline for
diagnosis across the lifespan. Canadian Medical Association Journal, 188(3),191-197.

2.Cook, J.L., Green, C.R,, Lilley, C.M., Anderson, S.M., Baldwin, M.E., Chudley, A.E., Conry, J.L., LeBlanc, N., Loock, C.A., Lutke, J.,
Mallon, B.F., McFarlane, A.A.,, Temple, V.K., & Rosales, T. (2016). Fetal alcohol spectrum disorder: a guideline for diagnosis
across the lifespan. Canadian Medical Association Journal,188(3):191-197.

3.Streissguth, A.P., Bookstein, F.L., Barr, H.M., Sampson, P.D., O'Malley, K., & Young, J.K. (2004). Risk factors for adverse life
outcomes in Fetal Alcohol Syndrome and Fetal Alcohol effects. Journal of Developmental & Behavioural Pediatrics, 25(4):228-
238.

4.Pei, J., Denys, K., Hughes, J., & Rasmussen, C. (2011). Mental health issues in fetal alcohol spectrum disorder. Journal of Mental
Health, 20(5):473-483.

5.Streissguth, A.P., Barr, H.M., Kogan, J., & Bookstein, F.L. (1996). Understanding the occurrence of secondary disabilities in clients
with fetal alcohol syndrome (FAS) and fetal alcohol effects (FAE). Seattle, WA.

6.Himmelreich, M., Lutke, C., & Hargrove, E. (2020). The lay of the land: Fetal Alcohol Spectrum Disorder (FASD) as a whole body
diagnosis. In: Begun AL, Murray MM, eds. The Routledge Handbook of social work and addictive behaviors. 1st edn. Taylor and
Francis, 2020.

7.Popova, S., Lange, S., Shield, K., Mihic, A., Chudley, A. E., Mukherjeg, R. A. S., Bekmuradov, D., & Rehm, J. (2016). Comorbidity of
fetal alcohol spectrum disorder: a systematic review and meta-analysis. The Lancet, 387(10022): 978-987.

8.Flannigan, K., Pei, J., Stewart, M., & Johnson, A. (2018). Fetal Alcohol Spectrum Disorder and the criminal justice system: A
systematic literature review. International Journal of Law and Psychiatry, 57: 42-52.

9.Mattson, S. N., Bernes, G. A, & Doyle, L. R. (2019). Fetal Alcohol Spectrum Disorders: A review of the neurobehavioural deficits
associated with prenatal exposure. Alcohol, Clinical and Experimental Research, 43(6): 1046-1062.

10.McLachlan, K., Flannigan, K., Temple, V., Unsworth, K., & Cook, J. L. (2020). Difficulties in daily living experienced by adolescents,
transition-aged youth, and adults with Fetal Alcohol Spectrum Disorder. Alcohol, Clinical and Experimental Research, 44(8): 1609-
1624.

11.0'Connor, M., & Paley, B. (2009). Psychiatric conditions associated with prenatal alcohol exposure. Developmental Disabilities
Research Reviews, 15(3): 225-234.

12.Weyrauch, D., Schwartz, M., Hart B, Klug, M.G., & Burd, L. (2017). Comorbid mental disorders in Fetal Alcohol Spectrum
Disorders: A systematic review. Journal of Developmental & Behavioural Pediatrics, 38(4): 283-291.

13.Flannigan, K., Unsworth, M.A.,, & Harding, K. (2018). The prevalence of Fetal Alcohol Spectrum Disorder. Available at:
https://canfasd.ca/wp-content/uploads/publications/Prevalence-1-Issue-Paper-FINAL. pdf

14.Anagnostou, E., Zwaigenbaum, L., Szatmari, P., Fombonne, E., Fernandez, B. A., Woodbury-Smith, M., Brian, J., Bryson, S., Smith, I.
M., Drmic, I., Buchanan, J. A., Roberts, W., & Scherer, S. W. (2014). Autism spectrum disorder: Advances in evidence-based
practice. Canadian Medical Association Journal, 186(7): 509-519.

15.Cerebral Palsy Canada Network. (n.d.). Partnering across the country for cerebral palsy. Kids Brain Health Network. Available at:
https://kidsbrainhealth.ca/portfolio-items/the-cerebral-palsy-canada-network-keeping-canadians-connected-and-informed/

16.Canadian Down Syndrome Society. (n.d.). Down syndrome facts and frequently asked questions (FAQs). Available at:
https://cdss.ca/resources/general-information/faq/

17.Chasnoff, M. D., Wells, A. M., & King, L. (2015). Misdiagnosis and missed diagnoses in foster and adopted children with prenatal
alcohol exposure. Pediatrics, 135(2): 264-270.

18.Popova, S., Lange, S., Burd, L., Chudley, A. E., Clarren, S. K., & Rehm, J. (2013). Cost of Fetal Alcohol Spectrum Disorder diagnosis
in Canada. PLoS One, 8(4).

19.Hoyme, H. E., May, P. A., Kalberg, W. O., Kodituwakku, P., Gossage, J., P., Trujilo, P. M., Buckley, D. G., Miller, J. H., Aragon, A. S.,
Khaole, N., Viljoen, D. L., Jones, K. L., & Robinson, L., K. (2005). A practical clinical approach to diagnosis of Fetal Alcohol
Spectrum Disorders: Clarification of the 1996 Institute of Medicine criteria. Pediatrics, 115(1): 39-47.

20.Thanh, N.X., & Jonsson, E. (2015). Costs of Fetal Alcohol Spectrum Disorder in the criminal justice system. Journal of Population
Therapeutics and Clinical Pharmacology, 22(1):125-131.

21.Popova, S., Lange, S., Bekmuradov, D., Mihic, A., & Rehm, J. (2011). Fetal Alcohol Spectrum Disorder prevalence estimates in
correctional systems: A systematic literature review. Canadian Journal of Public Health, 102(5):336-340.

22.MacPherson, P. H., Chudley, A. E., & Grant, B.A. (2011). Fetal Alcohol Spectrum Disorder in a correctional population: Prevalence,
screening and characteristics. Research Report R-247. Ottawa (Ontario). Correctional Service Canada.

23.Fast, D. K., Conry, J., & Loock, C. A. (1999). Identifying Fetal Alcohol Syndrome among youth in the criminal justice system.
Journal of Developmental & Behavioural Pediatrics, 20:370-372.

24. McLachlan, K., McNeil, A., Pei, J., Brain, U., Andrew, G., Oberlander, T. F. (2019). Prevalence and characteristics of adults with
fetal alcohol spectrum disorder in corrections: a Canadian case ascertainment study. BMC Public Health, 19(1):43.

25.Clarren, S., Halliwell, C. 1., Werk, C. M., Sebaldt, R. J., Petrie, A,, Lilley, C., & Cook, J. (2015). Using a common form for consistent
collection and reporting of FASD data from across Canada: a feasibility study. Journal of Population Therapeutics and Clinical
Pharmacology, 22(3):211-28.

26.Brown, J., Asp, E., Carter, M.N., Spiller, V., & Bishop-Deaton, D. (2020). Suggestibility and confabulation among individuals with
Fetal Alcohol Spectrum Disorder: A review for criminal justice, forensic mental health, and legal interviewers. International
Journal of Law and Psychiatry, 73.

27.Truth and Reconciliation Commission of Canada. (2015). Truth and Reconciliation Commission of Canada: Calls to Action, pp.3-
4. Available at: https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf

28.Reid, N., White, C., Hawkins, E., Crawford, A., Liu, W., & Shanley, D. (2020). Outcomes and needs of health and education
professionals following Fetal Alcohol Spectrum Disorder-specific training. Journal of Paediatrics & Child Health, 56(2), 317-323.

29.Butcher, J. (2020). The revolving door: Are we sentencing people with FASD to a life trapped in the criminal justice system?
Aukland University Law Review, 26:150-177.



https://canfasd.ca/wp-content/uploads/publications/Prevalence-1-Issue-Paper-FINAL.pdf
https://kidsbrainhealth.ca/portfolio-items/the-cerebral-palsy-canada-network-keeping-canadians-connected-and-informed/
https://cdss.ca/resources/general-information/faq/
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf

