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Pardons: What, where, when, how and why?
It is not unusual for people to h ave a

criminal record.  In fact,  more than three

million Canadians - approximately 10%

of the population - have a criminal

record. 

Everyone who is convicted of an

offence under a federal act has a

criminal record.  Typically these relate

to Criminal Code offences.  (Provincial

or municipa l offences do n ot result in a

criminal record.)  The high numbers

suggest that most individuals with a

criminal record are not curren tly

involved in illegal activity.  We do know

that many are indeed law-abiding,

productive and contributing members of

our communities whose offences

happened in their past, representing an

isolated incident or a period of atypical

behaviour.     

Having a criminal record can be a

barrier, particularly with respect to

employme nt, volunteer activities and

travel, even if one has lived a crime-free

life for many yea rs.  M any individuals

look to obtain a pardon as a  way to

remove the barrier of a criminal record.

What is a pardon and what is the

process for obtaining one?  What is the

effect of a  pardon? What will it not do?

Once pardoned, wha t are one’s righ ts

with respect to employment, being a

volunteer and entry into another

country?   This Fact Sheet will present

information on: the law rela ting to

pardons, what one needs to know about

applying for a pardon, and its effect

upon receipt.  Also, as the intere st in

pardons is often connected to travel to

the United States, what a person with a

criminal record nee ds to do to  apply for

entry into that cou ntry will be briefly

detailed.

Criminal Records

When one is co nvicted  of a federal

offence, a record of that offence  is

entered into the Canadian Police

Informat ion Cen tre (C PIC ),  a

computerized information system which

is managed by the Royal Canadian

Mounted Police (RCMP).  All police

forces in Canada can access the

information stored in this system.  As

well, CPIC is connected with similar

systems maintained by other countries,

such as the U.S. National Crime

Information Centre and state databases.

Only with the written consent of the

person will record information be

provided to someone (i.e., an employer)

other than the authorized criminal

justice agencies.

What is a pardon?
      

Under Canadian law, there are three

types of pardons:

1) a free pardon granted by the

Governor in Council under Section

748 of the Criminal Code or the

Governor General in recognition of

erroneous conviction;

2) a conditio nal pardo n granted  by the

Governor in Council under Section

748 of the Criminal Code or the

Governor General in recognition of

undue hardsh ip out o f proportion to

the nature and the seriousness of the

o f f e n c e a n d  t h e  r e su l t i n g

consequences; and,

3) a pardon (“ordinary” pardon)

granted/issued by the Nation al Parole

Board under the Criminal Records

Act.

Free and conditional pardons are

exceptional remedies applied only in

exceptional circumstances and  are

relatively rare .  It is th e “ordina ry”

pardon for which most apply and on

which this publication is focused.

PARDON
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Criminal Records Act
An Act to provide for the relief of
persons who have been convicted of
offences and have subsequently
rehabilitated themselves
... 
5. The pardon 
(a) is evidence of the of the fact
(i) that, in the case of a pardon for an
offence referred to in paragraph 4(a)
[indictable offence], the Board after
making inquiries, was satisfied  that
the applicant for the pardon was of
good conduct; and,
(ii) that, in the case of any pardon,
the conviction in respect of which
the pardon is granted or issued
should no longer reflect adversely on
the applicant’s character, and
...

Under federal legislation, the

Criminal Records Act, a person who has

a criminal record by virtue of having

been convicted of a federal offence can

apply for a pardon once that person has

completed their sentence and a defined

waiting period.  In this case, a pardon

means that any federal agency or

department that has records of

convictions must keep the records

separate and apart from other criminal

records and the information pertaining

to the offence for which the pardon was

granted/issued will be taken out of the

CPIC system.

Some details to highlight at the onset

are as follows:

! The record is not destroyed.

Disclosure of information in a

pardoned record is possible .

However,  once the record is kept

separate  and apart upon receip t of a

pardon, any information concerning

that record can be disclosed o nly

with the permission of the Solicitor

General of Canada and under

conditions specified in the Criminal

Records Act (and its regulations);

! The legislation with respec t to

pardons does not apply to courts and

local police services (other than the

RCMP) which operates under

provincial and municipal legislation.

Therefore, they do not have to keep

records of conviction separate and

apart (although most do ); and,  

! A foreign government does not have

to recognize a pardon.  Once another

country has information about a

person’s record, it can keep that

information on their files forever.  

Effect of a pardon

First and forem ost, a pardo n is

important for what it does symbolically.

It is a recognition that a person is of

g o o d  condu ct .  Effe ct ively ,  i t

rehabilitates that person’s reputation.

For some, t his is the ir sole pu rpose fo r

seeking a pardon.

Employment 

On a practical note, a pardon can

limit the problems created by a criminal

record with respect to employment. The

Canadian Human Rights Act prohibits

discrimination on the basis of a criminal

record for which a pardon has been

granted/issued.  There fore, those who

are governed by this Act (Federal

government agencies, departments,

Crown corporations, some federally

regulated industries) cannot refuse to

hire, continue to employ or treat

differently with respect to employment

policies and practices people who h ave

a criminal record for which they have

received a pardon.  In fact, any question

about a criminal record must be phrased

in the following manner: “Have you

been convic ted of a  criminal offence for

which you have not received a pardon?”

Some provincial human rights codes

also have provisions which limit the

right of employers to discriminate on the

basis of a criminal record (B.C., Yukon,

P.E.I., Quebec and  Ontario).  The

Ontario Human R ights Code, with

which all employers in the province,

both public and  private, must comp ly,

prohibits  discriminatio n in employment

on the basis of record of offences.

“Record of offences” is defined as a

conviction for an offence for which a

pardon has been granted/issued and has

not been revoked and for an offence

under provincial law. 

These rights under both the federal

and provincia l laws with respe ct to

employment are not absolute.  It would

be permissible for an employer to ask

questions about a pardoned criminal

record or not to hire someone with a

pardoned criminal rec ord if the

employer can prove th at it is reasonab le

and directly connected to the nature of

the job.   Even if the person rightfully

answers “no” to questions about the

existence of a criminal record for which

a pardon has been granted/issued, the

employer may require a criminal record

check and there are circumstances under

which information in the pardoned

criminal record can be disclosed.  The

Criminal Records Act contains a

provision permitting disclosure by the

Solicitor General of Canada on the

grounds that it would be “desira ble in

the interests of the administration of

justice or for any purpose related to the

safety and security of Canada or any

state allied or associated with Cana da.”

There are also spe cific provision s with

respect to the flagging and disclosure of

pardoned sexual offences.

Voluntee r activity

The sections related to employment

in the Ontario Human Rights Code also

cover voluntee r acti vity.  But here again,

while discrim ination  on the b asis of a

pardoned criminal record may be

generally prohibited, agencies and

organizations may require disclosure of

information related to a pardoned record

if akin to the nature of volunteer

position (i.e., for an organization
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connected with children, “have you ever

been convicted of a sexual offence

against a child?”).  Many utilizing

volunteers now require a police che ck,

and the check w ould com e back with

information on a pardoned record

containing any sexual offence and may

contain  information on other pardoned

offences if the Solicitor General deems

it to be nec essa ry.

Travel

A pardon does not necessarily ensure

entry into another country.  However, a

pardon can be useful as a supporting

document in certain entry application

processes (see “Pardons and U.S.

Waivers” on pa ge 4). 

The application process

First of all, some do not have to

apply for a pardon - those who ha ve a

criminal record of only absolute and

conditional discharges  or of only

findings of guilt as a young offender.  

The record of an absolute or

conditional discharge given after July

24, 1992 is automatically removed from

CPIC  computer system one year and

three years respectively after the court

decision.  Further, the record is

“purged” of all but fingerprints and

basic identifying information which can

only be accessed for purposes of crime

scene investigations or identification of

a deceased or amnesiac person. Those

given an absolute or conditional

discharge before July 24, 1992 need to

write to the Pardon and Purge Services

of the RCM P to institute this process. 

Young offender records are kept for

“access periods” defined in the Youth

Criminal Justice Act - one year after an

absolute  discharge, three years after a

conditional discharge, two years after

the completion of extraju dicia l

sanctions, three years after for a

summary offence and five years for an

indictable offence.   When the access

period is completed and there are no

further convictions as an adult during

this period, the record is “purged”

(similar to discharges),  except for those

convicted of  serious offen ces listed in

the legislation - these records are kept

longer or, fo r som e, indefin itely.   If the

person with a youth record whose access

period has not yet ended is convicted of

another crime after the age of 18, his/her

youth record becomes part of the adult

record. In this case, one  would nee d to

apply for a pardon for both the youth

and the adult record.

Also, pardons do no t apply to

prohibition orders.    

Otherwise, to be eligible to apply for

a pardon, the person must have

completed their sentence (served the full

sentence of imprisonment, paid the fine,

restitution or compensation, completed

the term of probation) and must be

conviction-free afterwards for:

a) five years, in the case of an

indictable  offence conviction under

the Criminal Code, a summary or

indictable  offence under the Transfer

of Offenders Act and service offences

where the person was fined more

than $2,000 or imprisoned for more

than six months or dismissed from

the service under the National

Defence Act; and,

b) three years, in the ca se of a summary

conviction offence or any other

offence under the National Defence

Act not listed above. 

The application for a pardon is made

to the Clemency and Pardon Division of

the National Parole B oard (NPB), w ith

application forms available either by

writing or phoning the NPB national or

regional off ices  o r  on- l ine  -

www.npb-cnlc.gc.ca  There is  a $50 fee

for processing the application.  Further

costs include: fees  for fingerprinting

and to obtain a certified criminal record

from the RCMP and any costs related to

obtaining local police records checks

(from the police se rvices in the area

which the person currently lives and

from all areas of residence within the

previous five years).  Also, court

information will be required  in the cases

of: a summary conviction completed less

than five years previously to prove that

it was summary, not indictable and,

where there were p ayments attached to a

punishment (fine,  compensation,

restitution) imposed within the last 15

years, to confirm that the payments have

been received in full. It does take

considerable time and effor t to

complete.

  

Pardon Decisions    

Once the pardon application has been

submitted, the wait times for processing

can be lengthy.  In 2002/03, the average

processing time was 17 m onths. 

In the case of applications relating to

eligible summary conviction cases,

pardons are issued.  It is a non-

discretio nary process.  O f the

approxim ately 15,000 applications

processed in 2002/03, 49%  were

“issued.”  Cases involving an indictab le

offence require a decision to grant or

deny.  In the vast majority of these

eligible cases, the pardon is granted.

However,  some are denied - 286 in

2002/03.  The low number of denials

relative to those granted likely reflect

the onerous nature  of the application and

the extent of information required in the

process which wou ld identify those who

are not currently seen as being of “good

conduct.” 

Also, an issued or granted pardon

can be revoked or cease to  exist.  It can

be revoked on  the following grounds:

further summary conviction, evidence

that the person is no longer of good

conduct,  and evidence of false,

misleading or concealed information

relative to the application.  A pardon

will cease to exist upon a further

indictable  or hybrid offence conviction

or when there  is new information that

the person was not eligible at the time

that the pardon was issued  or granted.



The Jo hn Ho ward S ociety of O ntario Pardons November 20034

Effective, just and humane responses to crime and its causes

   For more information, please contact us at:

John Howard Society of Ontario
123 Edward St., Suite 701
Toronto, Ontario
M5G 1E2
Tel: (416) 408-4282
Fax: (416) 408-2991
E-mail: jhsont@johnhoward.on.ca

In 2002/03, 369 pardons were revoked

and 533 cease d to exist.  Since the

pardon process began in 1970,

approxim ately 300,000 pardons have

been granted/issued and on ly 3% have

ceased to exist or been revo ked.  

Pardons and U.S. Waivers         

While  there are many reasons why

individuals  want to obtain a pardon,

travel to the U.S., either for business or

pleasure, seems to be the predominant

one, especia lly so in the current

environm ent.  Most countries have laws

that restrict entry to those with criminal

records.  The U.S. is ver y strict in this

regard and, if they are aware of the

record, gaining entry into the country

can be problematic and may be

impossible.

Section 212(2 ) of the U.S.

Immigration and Nationality Act defines

those who are ineligible to receive visas

and admission on criminal and related

grounds.  The grounds are very broad

and, with few excep tions, could  apply to

most people with a crimin al record. 

A pardon does not guarantee that the

individual will be allowed into the U.S.

The U.S. gove rnment does not recognize

a pardon and would use any information

on their files/databases, including a

criminal record for which a pardon was

subsequ ently granted/issued, to make a

decision with respect to entry into the

country.   The only way that a pardon

could prevent any knowledge of the

criminal record is if the person knows

with certainty that the U.S. government

had no reason to access the criminal

record information available through

CPIC  (to which they are linked) pr ior to

the pardon being gran ted/issued.  

The only way to know is by

attempting to cross the border.

However,  a person who tries to enter the

U.S. when the U.S. authorities have

information that a person is deemed

ineligible because of a criminal record

will, at the very least, be refused entry

and may be subject to seizure of goods,

fines and even incarceration on further

attempts. Most are understandably

anxious about taking a cha nce. 

It is possible to receive a waiver of

inel igibi lity.  The applic ation process

consists  of two forms, Form I-192

(Application for Advance Permission  to

Enter as a Non-Immigrant) and  Form

G-325A (Biographical Information)

which are available through the U.S.

Bureau of Citizenship and Immigration

Services and are available on-line -

w w w . i m m i g r a t io n . g o v / g r a p hi c s /

formsfee/forms/index.htm   The fee for

filing is $195 (US).  One has to provide

details of the offence and the conviction,

the official criminal record (from the

RCMP) and any record of parole,

probation and pard on.  

While  not specifically required, other

documentation, such as letters from

employers, personal letters of reference,

school transcripts, can be useful to

support the applica tion and de monstrate

that the person is of good conduct.  The

application is then presented to the local

Bureau of Citizenship and Immigration

Services with jurisdiction over the port

of entry where the person will enter the

U.S.  Fingerprints are taken at this time.

The application processing time is not

insignificant - approximately six months.

Once granted, the  waiver can b e valid

for up to five years.

Forgiving, but not forgetting 

         

The John Howard Society views the

pardon process as a very important

aspect of our just ice system .  It

recognizes that people can and do

change and become produc tive members

of the  commun ity.

However,  pardons have limitations

and, contrary to what mo st people

believe, do not guarantee absolute

pro tec t ion o f  c r im in a l  r e c o rd

information.  It is important for both the

general public and those who wish to

apply for a pardon to be aware of these

limitations and know the facts about

pardons. 


